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Chart: Culpability Requirements and

Mistake Defenses

Element Analysis in Defining Criminal Liability:
The Model Penal Code and Beyond
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B. MENS REA

REGINA v. MORGAN

House of Lords
[1976] A.C. 182

[The defendant Morgan and three other defendants were convicted of the
forcible rape of Morgan's wife. Morgan's liability rested on his having aided and
abetted the three others. The Court of Appeals affirmed all the convictions but
certified the following question to the House of Lords:

Whether in rape the defendant can properly be convicted notwithstanding that
he in fact believed that the woman consented, if such a belief was not based on
reasonable grounds.

[The applicable statute stated simply: “Rape — (1) It is a felony for a man to
rape a woman.”'?]

Lorp Hamsuam of St. Marylebone. . . . The question arises in the following way.
The appellant Morgan and his three co-appellants, who were all members of the
RAF, spent the evening of 15th August 1973 in one another’s company. The
appellant Morgan was significantly older than the other three, and considerably
senior to them in rank. He was . . . married to the alleged victim, but not, it
seems, at the time habitually sleeping in the same bed. [B]y the time the appel-
lants arrived at Morgan’s house, Mrs. Morgan was already in bed and asleep,
until she was awoken by their presence.

According to the version of the facts which she gave in evidence, and which
was evidently accepted by the jury, she was aroused from her sleep, . . . held by
each of her limbs, . . . while each of the three young appellants in turn had
intercourse with her in the presence of the others. . . .

According to Mrs. Morgan she consented to none of this and made her op-
position to what was being done very plain indeed. . . .

All four appellants explained in the witness box that they had spent the eve-
ning together in Wolverhampton, and by the time of the alleged offences had
had a good deal to drink. Their original intention had been to find some women
in the town but, when this failed, Morgan made the surprising suggestion to
the others that they should all return to his home and have sexual intercourse
with his wife. According to the three younger appellants (but not according to
Morgan who described this part of their story as ““lying”) Morgan told them that
they must not be surprised if his wife suruggled a bit, since she was “kinky” and
this was the only way in which she could get “wrned on.” However this may be,
it is clear that Morgan did invite his three companions home in order that they
might have sexual intercourse with his wife and, no doubt, he may well have
led them in one way or another to believe that she would consent to their do-
ing so. This, however, would only be matter predisposing them to believe that

a. Sexual Offenses Act, 1956, 4 & 5 Eliz. 2 c. 69, §1(1). Common law decisions had defined
“rape” as “unlawful carnal knowledge of a woman without her consent by force, fear or fraud.”
See Regina v. Miller, [1954] 2 All E.R. 529, 530. — Ebs.
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Mrs. Morgan consented, and would not in any way establish that, at the time,
they believed she did consent whilst they were having intercourse.

. I need not enter into the details of what the appellants said happened after
; ¢ they had arrived at the house. As I have said they admitted that some degree of
B struggle took place in the wife’s bedroom. But all asserted that after she gotinto
the double bedroom she not merely consented to but actively co-operated with
and enjoyed what was being done. . ..

K.© .. The choice before the jury was thus between two stories each wholly incom-
-.'- patible with the other, and in my opinion it would have been quite sufficient for
Rs. the judge, after suitable warnings about the burden of proof, corroboraton,
Jt'. separate verdicts and the admissibility of the statements only against the makers,
o tell the jury that they must really choose between the two versions. . ..

1= The certified question arises because counsel for the appellants raised the
.question whether, even if the victim [objected], the appellants may . . . have
honestly believed that she did [not]. [I]n the summing-up [to the jury] ... [t]1he
earned judge said:

intercourse with this woman without her consent. Not merely that he intended
to have intercourse with her but that he intended to have intercourse without
her consent. Therefore if the defendant believed or may have believed that
Mrs. Morgan consented to him having sexual intercourse with her, then there
would be no such intent in his mind and he would be not guilty of the offence of
‘rape, but such a belief must be honestly held by the defendant in the first place.
He must really believe that. And, secondly, his belief must be a reasonable belief;
such a belief as a reasonable man would entertain if he applied his mind and

even though he honestly held it, if it was completely fanciful; contrary to every
indication which could be given which would carry some weight with a reason-
able man.

- It is on the second proposition about the mental element that the appel-
¥ lants concentrate their criticism. An honest belief in consent, they contend, is
¢’ enough. It matters not whether it be also reasonable. No doubt a defendant will
¥ wish to raise argument or lead evidence to show that this belief was reasonable,
f5  since this will support its honesty. No doubt the prosecution will seek to cross-
¢ examine or raise arguments or adduce evidence to undermine the contention
that the belief is reasonable, because, in the nature of the case, the fact that a
belief cannot reasonably be held is a strong ground for saying that it was not in
fact held honestly at all. Nonetheless, the appellants contend, the crux of the
matter, the factum probandum, or rather the fact to be refuted by the prosecu-
ton, is honesty and not honesty plus reasonableness. . . .

The beginning of wisdom in all the “mens rea” cases to which our attention
was called is, as was pointed out by Stephen, |., in R. v. Tolson, [23 Q.B.D. 168
(1889)], that “mens rea” means a number of quite different things in relaton
to different crimes. . . .

Once one has accepted, what seems to me abundantly clear, that the prohib-
f; ited actin rape is non-consensual sexual intercourse, and that the guilty state of
® mind is an intention to commit it, it seems to me to follow as a matter of inexo-
rable logic that there is no room either for a “defence” of honest belief or mis-



322 4. Rape

take, or of a defence of honest and reasonable belief or mistake. Either the
prosecution proves that the accused had the requisite intent, or it does not. In
the former case it succeeds, and in the latter it fails. Since honest belief clearly
negatives intent, the reasonableness or otherwise of that belief can only be evi-
dence for or against the view that the belief and therefore the intent was actually
held.. .. Any other view . .. can only have the effect of saying that a man intends
something which he does not. . . .

[T]he prohibited act is and always has been intercourse without consent of the
victim and the mental element is and always has been the intention to commit
that act, or the equivalent intention of having intercourse willy-nilly not caring
whether the victim consents or no. A failure to prove this involves an acquittal
because the intent, an essential ingredient, is lacking. It matters not why it is
lacking if only it is not there, and in particular it matters not that the intention
is lacking only because of a belief not based on reasonable grounds. . ..

For the above reasons I would answer the question certified in the negatve,
but would apply the proviso to the Criminal Appeal Act on the ground that no
miscarriage of justice has or conceivably could have occurred.® In my view, there-
fore, these appeals should be dismissed.

NOTE ON THE CONTROVERSY OVER THE MORGAN DECISION

The Morgan decision evoked a considerable reaction in the press. An editorial
in The Times (London), May 5, 1975, at 15, stated that the decision “does not
accord with common sense. Until this decision was given, it had been generally
accepted that the belief in the woman's consent had to be reasonable. In ruling
otherwise, the law lords have been unduly legalistic.”

In a letter to The Times, May 7, 1975, Professor J. C. Smith responded:

It is surprising that you think that the decision of the majority of the House of
Lords in Morgan, namely that the crime of rape requires an intention to commit
rape, “does not accord with common sense.” A man who intends to have sexual
intercourse with a consenting woman may have an immoral intention but it is
scarcely the kind of criminal mind which should make him liable for an offence
cartying a maximum sentence of life imprisonment.

The fact that he ought to have known that the woman was not consenting is not
a valid ground for imputing to him an intention which he did not possess. . ..

Morgan is a victory for common sense so far as intention in the criminal law is
concerned. For too long the courts have said, inconsistently, that while the prose-
cution must prove an intention to do the prohibited act, a mistake negativing the
required intention in the accused is not a defence unless it is reasonable. If, as
appears likely, Morgan authoritatvely rejects this fallacy, it is a decision of the great-
est importance to the basic principles of criminal liability. . . .

Iirzmother lettet to—TireTimes, May 8, 1975, Professor
stated:

b. Secton 2(1) of the inal Appeal Act of 1968 provid t “the Court may, notwithstand-
ing thar they are of opinion tha int raised in ppeal might be decided in favour of the
appellant, dismiss the appeal if they cohsi 0 miscarriage of justice has actually occurred.”
The decision to dismiss the appeals reflec udgment that the jury would have convicted, even if
it had been properly insuructed. —
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Cir 1953) ; Drossos v. United States, 2
F2d 538, 539 (CAS8th Cir 1924).

It is urged upon us that counsel for
the accused waived his right to have
these errors considered on
appeal by his failure to
take an exception to the in-
structions as given. We would give
this contention more serious considera-
tion if the last ground was the only
error in the record, as a request for
clarification would have eliminated that
defect. However, the confusion pointed
out in the first part of this opinion re-
sults from the language found in the
Manual for Courts-Martial, United
States, 1951. In view of the fact that
the instruction was framed in the word-
ing of the Manual, and because the in-
structional error completely confused
the one fundamental standard by which
the sole issue in the case was to be de-
termined, we feel constrained to review
the error. Were we to do otherwise,
a miscarriage of justice would be ap-
parent.

Headnote 6

The decision of the board of review

is reversed. The record is returned to
The Judge Advocate General of the
Army for action not inconsistent with
this opinion,

Chief Judge QUINN concurs,

BrosMAN, Judge (concurring):

Under my interpretation of its lan-
guage, I am able to concur outright in
the principal opinion. As I understand
it, that opinion holds no more than
that an accused may not be found guilty
of larceny by check unless the Govern-
ment establishes that he did not pos-
sess an honest belief—however unrea-
sonable—that the check he uttered
would be paid upon presentment. I
am sure, too, that nothing in Judge
Latimer’s opinion immunizes from
criminal responsibility one who falls
within the second of the three cate-
gories he sets out—that is to say, one
who utters a check without any sort of
knowledge or belief as to the truth or
falsity of his representation. In my
opinion the result as to such an in-
dividual should be the exact opposite of
that reached in the instant case.

UNITED STATES, Appellee

JAMES L. SHORT, Private

E-2, U. S. Army, Appellant

4 USCMA 437, 16 CMR 11

Rape § 25 — “against her will” and “without her consent” as synonymous.
1. The terms “without her consent” and “against her will” are gen-
erally regarded as having the same meaning (see 44 Am Jur, Rape, § 2,

p 902; 1 Wharton, Criminal Law, 12th ed, § 686, p 700).

Since “without

her consent” is the broader of the two terms and is the definition of rape
prescribed by UCMJ, equating the terms would benefit rather than harm
an accused.

Rape § 38 — instructions to court on charge of assault with intent to rape
—reference to force necessary to obtain penetration.

2. In instructing the court on the charge of assault with intent to
commit rape, the law officer stated that “if there is, in fact, want of
cons_en’c on the part of the female, the force necessary to attain pene-
tration is sufficient.” However, the court was told that before it could
convict, it must find that the accused used unlawful force or violence
upon the alleged victim and that in committing such acts he intended to
rape the vietim. He also defined rape. HELD: The law officer’s refer-
ence to forceable penetration was incomplete, inasmuch as he failed to
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differentiate between a situation in which the woman’s will is overcome
by fright, or where she is otherwise helpless, from one in which there
is a mere lack of acquiescence by a woman, who is in a normal condition,
awake, mentally competent, and not in fear (see Mills v. U. S,, 164 US
644, 41 L ed 584, 17 S Ct 210). However, taking the instructions as a
whole, and considering them in the light of all the evidence, and in view
of the fact that the offense charged was assault with intent to commit
rape, wherein actual penetration and the force required to accomplish it
are not concerned, and the assault and the intent may unite to complete
the offense before any attempt to effect penetration, it cannot be said
that the accused was harmed by the incidental instruction relating to
penetration.

Rape §§13, 38 — requested instruction as to non-consent to final act of
intercourse or utmost resistance on a charge of assault with intent
to commit rape.

3. On a charge of assault with intent to commit rape, a requested
instruction that “the essential elements of non-consent, or that the act
be against the woman’s will, signifies that it be committed against the
utmost reluctance and resistance which the woman is capable of making
at the time” was properly denied, inasmuch as it has no positive relation
to the offense of assault with intent to rape (Myer v. People (1876), 8
Hun (NY) 528). A conviction for assault with intent to commit rape
is proper, even though the woman actually consents to the final act. The
offense is complete if there is an assault and “at any moment during the
assault” the accused intends to have carnal knowledge of the vietim
against her will, and to use, for that purpose, whatever force may be
required (People v. Meichtry, 37 Cal2d 385, 231 P2d 847, 849). The
offense does not turn on exercise of utmost resistance by the woman,
and it would be misleading to the court to inject that issue into the case
(see State v. Stewart, 109 Cal App2d 334, 240 P2d 704).

Trial § 57 — instructions to court on defenses — necessity that evidence
raise issue.
4. Before a failure to instruct on a defense may be alleged as a ground
for error, the evidence must show that the defense was reasonably raised.
(Citing U. 8. v. Sandoval, 4 USCMA 61, 15 CMR 61.)

Rape § 38 — instructions on offense of assault with intent to rape — re-
quested instruction intended to raise mistake of fact as defense —
requested instruction not legally correct.

5. The accused, who was charged with assault with intent to commit
rape, contended that he had “propositioned” the alleged victim and after
some negotiation they agreed on a price of 500 yen. The accused re-
quested an instruction that “in order to constitute an offense, the accused
must think the victim is not consenting because he must intend not only
to have carnal knowledge of the woman but to do so by force.” HELD:
Denial of the requested instruction was not error inasmuch as the in-
struction was not legally correct. It failed to qualify the accused’s belief
that the alleged victim consented to his “proposition” by requiring that
it be reasonable and honest (see 44 Am Jur, Rape, §12, p 909; U. S. v.
Perruccio, 4 USCMA 28, 156 CMR 28). Furthermore, the requested in-
struction also assumed too much, that is, when consent is in issue,
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whether or not it was given is a question of fact for the court and not
for the accused. Moreover, nothing in the request suggested a material
issue that was not adequately covered in the general instruction. [Lati-
mer, J., concurred in the result on the ground that the issue was ade-
quately covered in other instructions.] [Brosman, J. dissenting, ex-
pressed the opinion that the evidence reasonably raised the possibility
that the accused believed the alleged victim was acceding to his overtures,
that regardless of whether the requested instruction was entirely accurate
in phrasing, it was manifest that the law officer was put on notice to see
that the court was instructed correctly on a mistake of faet, and that this
issue was not covered in the instructions with the degree of explication
to which the accused was entitled.]

Points from dissenting opinion.

Rape § 37 — assault with intent to commit rape — drunkenness as nega-
tiving intent.

6. Inasmuch as rape requires only a general criminal intent, drunken-
ness, even in excessive degree, would probably not constitute a defense.
However, in a case of assault with intent to commit rape which requires
a specific intent, drunkenness would operate to negate the intent required
for conviction of such an assault.

Rape § 37 — assault with intent to commit rape — mistake of fact as de-
fense — reasonableness.

7. An unreasonable mistake of fact could perhaps not serve to deny
criminal liability for a consummated rape. However, an unreasonable
mistake of fact could negative the specific intent required in the offense
of assault with intent to commit rape. (See U. S. v. Rowan, 4 USCMA
430,16 CMR 4.)

Assault § 68; Rape § 38 — instructions on mistake of fact — reasonable-
ness of mistake.

8. As to mere assault, an accused is not entitled to an instruction on
mistake of fact, unless the possibility of a reasonable mistake was raised
by the evidence. However, as to assault with intent to rape, he is so
entitled regardless of reasonableness.

No. 3586
Decided June 25, 1954

On petition of the accused below. CM 362667, not reported below.
Affirmed.

MaJ Edwin Doran, U. S. Army, and 1ST LT Richard B. Dempsey, U. S.
Army, for Appellant.

Lr CoL William R. Ward, U. 8. Army, and 1T LT Benjamin C. Flan-
nagan, U. S. Army, for Appellee.

Opinion of the Court

ROBERT E. QUINN, Chief Judge: forfeitures, and confinement at hard

A _general court-martial in Japan labor for ten years. The convening au-
convicted the accused of assault with thority modified the sentence by reduc-
Intent to commit rape, and sentenced ing the period of confinement to five
him to dishonorable discharge, total years. A board of review affirmed the
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conviction and the modified sentence.
We granted review to consider the cor-
rectness of the law officer’s general in-
structions and his denial of certain de-
fense requests for specific instructions.

The events of this case took place on
November 28, 1952, in Tokyo. At about
11:30 p. m., two Japanese girls, Yayoi
Tomobe and Tokiko Okano, left the shop
in which they worked to dispose of
some waste paper in a public latrine
located across the street. Apparently
as the girls were crossing the street,
they were approached from behind by
the accused and his companion, Pri-
vate O'Rourke. From their speech,
Okano deduced that the “foreigners”
were intoxicated. She was frightened.
Calling out to Tomobe to run, Okano
ran back to the shop. Tomobe, how-
ever, tripped over a stone. As she re-
gained her balance, she was caught un-
der her right arm by the accused. The
accused spoke to her in English. Al-

though she had learned some English

in school, she was “so scared and . ..
surprised” that she did not know what
was said, except that there was men-
tion of yen. She was then pulled to
the front of the latrine and pushed in.
The accused entered and closed the door.

Tomobe tried to get away from the
accused, but he was “very big.” She
was “scared” and “had no strength to
go out.” While the accused did not
punch, kick, or otherwise inflict bodily
harm upon her, he fondled her person
against her protests. She kept saying
“No” in Japanese as loudly as she could.
She pushed the accused away, but he
was ‘“‘so strong that [she] was unable
to hold him away.”

In the meantime, Okano, having seen
Tomobe pulled into the latrine, reported
to the manager of the shop. He imme-
diately went to the latrine and opened
the door. He heard Tomobe saying
“No,” and he saw the accused holding
her. However, just then O’Rourke
tapped him on the shoulder and he
made no further effort to interfere. In-
stead, he went to a police box, located
approximately forty feet from the la-
trine, and reported the matter to the
Japanese policemen. They hastened to
the latrine. One of the policemen opened

the door, and in Japanese called out
to the accused to stop. In the same
language, the accused replied that it
was all right. Then he was forcibly
removed from the latrine, and taken to
the police box.

. At the trial, the accused admitted
fondling Tomobe, as set out in the spee-
ification. However, he denied that he
acted unlawfully. He testified that when
he saw Tomobe, he thought she was a
prostitute since the area was known to
be frequented by them. He “prop-
ositioned” her, and after some negotia-
tion they agreed on a price of 500 yen.
Tomobe showed him the latrine; he pre-
viously did not know of its existence.
Inside, Tomobe helped him in his ef-
forts to “make love to her.” Although
he was “under the influence,” he was
generally aware of what he was doing.
When the police entered the latrine, he
thought that they wanted to arrest the
girl as a prostitute. He told them that
it was all right because he was anxious
to protect her.

O’Rourke testified on behalf of the
accused. He said that he was so drunk
he could not remember the details of
the incident. Asked if he could re-
member whether the accused had used
foree in taking Tomobe into the latrine,
he replied, “I can’t say he did and 1
can’t say he didn’t. It's just vague.”
He admitted, however, that in a pre-
trial statement to the Criminal Inves-
tigation Division, he said he and the
accused saw the two girls and attempted
to engage them in conversation. He
didn’t “remember if the girls walked
away or ran from us but the next thing
I knew, Pvt. SHORT had either pulled
or forced the girl into the public latrine.
However, . . . [he] had been drink-
ing and therefore cannot be sure about
this.”

Before giving his instructions, the
law officer discussed them with both
counsel in a recorded out-of-court hear-
ing. Each counsel submitted requests
for specific instructions. With some
modification, one of the three offered
by the prosecution was accepted; the
two submitted by the defense were re-
jected. The defense requests are as
follows: ’
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“The essential elements of non-con-
sent, or that the act be against the
woman’s will, signifies that it be com-
mitted against the utmost reluctance
and resistance which the woman is
capable of making at the time.

“In order to constitute an offense,
the accused must think victim is not
consenting because he must intend
not only to have carnal knowledge of
the woman but to do so by force.

“The guilt or innocence of the ac-
cused depends on the circumstances
as they appear to him.”

The instructions given to the court de-
fined the elements of the offense charged
and those of a number of lesser in-
cluded offenses, and included a state-
ment regarding the effect of intoxica-
tion. The law officer also defined the
words ‘“‘assault” and “rape’:

“The court is further advised that
an assault is defined as an attempt,
or offer, with unlawful force or vio-
lence, to do bodily harm to another.
Rape may be defined as ‘unlawful
carnal knowledge of a female, not the
wife of the rapist, had forcibly and
against her will.” 1In this connection,
the term ‘against her will’ is syn-
onymous with the term ‘without her
consent.” To constitute the offense
of rape there must be penetration of
the female organ by the male organ.
There must be force used by the male,
but if there is, in fact, want of con-
sent on the part of the female, the
:_force necessary to attain penetration
1s sufficient.”

The first issue on which we granted
review relates to the correctness of the
quoted instruction. This question may
properly be divided into two parts: (1)
whether, in fact, the terms “against
her will” and “without her consent”
are synonymous, and (2) whether the
statement on the sufficiency of the force
used is legally correct.

Rape is defined in the Uniform Code
a8 an “act of sexual intercourse with
a female not his wife, by
force and without her con-
sent.” Article 120, Uni-
form Code of Military Justice, 50 USC

Headnote 1

§ T14. 1t is also commonly defined as
“unlawful carnal knowledge by a man
of a woman, forcibly and against her
will.” 44 Am Jur, Rape, § 2, page 9502,
The latter definition is used to describe
the offense in the Penal Code of the
Distriet of Columbia. DC Code Ann,
1951 ed, § 22-2801. Bishop points out
that, taking into consideration the men-
tal condition of the woman under cer-
tain eircumstances, there is a wide dif-
ference between the phrase “against
the will” and “did not consent.” 2
Bishop, Criminal Law, 9th ed, §§ 1114—
1115, pages 824-825, § 1122, pages 830
833. This difference is particularly
evident when, at the time of the act,
the female is in an insensible condition.
In that state, sexual connection may
not be actually against her will, but it
may be without her consent. Ibid,
§§1121-1122. However, the two terms
are generally regarded as having the
same meaning.

“Rape is the having of unlawful
carnal knowledge by a man of a wom-
an, forcibly and against her will, or,
according to the definition preferred
by some authorities, it is the unlaw-
ful carnal knowledge by a male of a
female by force and without her con-
sent. The difference between the
two definitions, however, seems un-
important, since it is generally held
that the words ‘against her will’ mean
the same thing as ‘without her con-
sent.” If there is any technical dif-
ference, it would seem that the lat-
ter definition would be more accurate,
since the crime may be committed
when the woman exercises no will at
all, as where she is unconscious from
the use of intoxicants, or non compos
mentis.” [44 Am Jur, Rape, §2,
page 902. See also: 1 Wharton,
Criminal Law, 12th ed, § 686, page
700.]

In any event, “without her consent”
seems to be broader in scope than
“against her will.” 1Ibid, §1122(1),
page 830. Since the former is the defi-
nition preseribed by the Uniform Code,
equating the terms would appear to ben-
efit rather than harm an accused.

In the second part of his attack on
the quoted instruction, the accused
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questions the correctness of the law

officer’s statement, *“if
Headnote 2 there is, in fact, want of

consent on the part of the
female, the force necessary to attain
penetration is sufficient. This instruc-
tion is a paraphrase of part of the
Manual's discussion on rape. Manual
for Courts-Martial, United States,
1951, paragraph 199, page 355. Never-
theless, it is urged that the statement
fails to differentiate between a situa-
tion in which the woman’s will is over-
come by fright, or where she is other-
wise helpless, from one in which there
is a mere lack of acquiescence by a
woman, who is in a normal condition,
awake, mentally competent, and not in
fear. Some support for this contention
may be found in Mills v. United States,
164 US 644. In that case, the Su-
preme Court reversed a conviction for
rape because it regarded as prejudicial-
ly erroneous an instruction by a trial
judge which was substantially similar
to the disputed instruction in this case.
It was there said:

“With evidence such as has been
outlined, the court in charging the
jury said: “The fact is that all the
force that need be exercised, if there
is no consent, is the force incident to
the commission of the act. If there
is nonconsent of the woman, the force,
I say, incident to the commission of
the erime is all the force that is re-
quired to make out this element of
the crime.’! An exception was taken
to the definition of the crime as given
by the court.

“In this charge we think the court
did not explain fully enough so as to
be understood by the jury what con-
stitutes in law nonconsent on the part
of the woman, and what is the force
necessary in all cases of nonconsent to
constitute this crime. He merely
stated that if the woman did not
give consent the only force neces-
sary to constitute the crime in
that case was that which was inci-
dent to the commission of the act
itself. That is true in a case where
the woman’s will or her resistance
had been overcome by threats or
fright, or she had become helpless
or unconscious, so that while not con-

senting she still did not resist. But
the charge in question covered much
more extensive ground. It covered
the case where no threats were made;
where no active resistance was over-
come; where the woman was not un-
conscious, but where there was simply
nonconsent on her part and no real
resistance whatever. Such noncon-
sent as that is no more than a mere
lack of acquiescence, and is not
enough to constitute the crime of
rape. Taking all the evidence in
the case, the jury might have inferred
just that amount of nonconsent in
this case. Not that they were bound
to do so, but the question was one
for them to decide. The mere non-
consent of a female to intercourse
where she is in possession of her nat-
ural, mental, and physical powers, is
not overcome by numbers or terri-
fied by threats, or in such place and
position that resistance would be
useless does not constitute the crime
of rape on the part of the man who
has connection with her under such
circumstances. More force is neces-
sary when that is the character of
nonconsent than was stated by the
court to be necessary to make out
that element of the crime. That kind
of nonconsent is not enough, nor is
the force spoken of then sufficient,
which is only incidental to the act
itself.”

On the basis of the Mills case, the
present instruction, standing by itself,
may indeed be too broad. It was ap-
parently in recognition of that possi-
bility that the draftsmen of the Manual
set out a further explanation of what
constitutes the force necessary to com-
plete the act. Manual for Courts-Mar-
tial, supra, paragraph 199, page 355.
In United States v. Henderson, 4
USCMA 268, 15 CMR 268, we held that
an instruction which integrated the
parts of the Manual discussion was sub- -
stantially correct, when placed “against
a backdrop of all of the evidence of-.
fered.” Here, the law officer omitted
the further explanation. Consequently,
if this were a rape case, the omission
might be fatal. But, we are not dealing
with actual penetration and the force
required to accomplish it. The offense
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charged is assault aggravated by an
intent to have unlawful sexual inter-
course by force and without the con-
gent of the victim. The assault and the
intent may unite to complete the offense
before any attempt to effect penetra-
tion. It has even been held that the of-
fense is established, notwithstanding
that the woman abandons her initial
resistance and agrees to connection.
State v. Pilkington, 92 Iowa 92, 60 NW
502; see also: People v. Lutes, 79 Cal
App2d 233, 179 P2d 815. The general
rule is stated in 1 Wharton, Criminal
Law, 12th ed, § 751, as follows:

“If the defendant intended to use
force to the end, and the woman,
who for a time resisted, ultimately
assented, the defendant may be con-
victed of an assault with intent to
commit a rape, or of an attempt.”

With these differences in mind, the
incomplete instruction presents no fair
risk of prejudice to the accused. The
court was told that, before it could con-
vict, it must find that the accused used
unlawful force or violence upon Tomobe
by committing certain enumerated acts.
It was also told that the accused in
committing those acts intended to rape
Tomobe. Rape was defined. There
were also instructions on the elements
of indecent assault and assault as lesser
included offense, as well as advice on the
effect of intoxication on the question
of a specific intent. Taking these in-
structions as a whole, and considering
them in the light of all the evidence,
we cannot say that the accused was
harmed by the incidental instruction
relating to penetration.

Considering now the accused’s first
requested instruction, the immediate
question is whether the dis-

Headnote 3  tinction between rape and
. assault with intent to com-
mit rape is important. On that basis,
We may put aside any defect in the sub-
stance of the request arising from use
of the phrase “utmost reluctance and
resistance.” See: United States v. Hen-
d‘-‘-l'§011. supra. As framed, the request-
ed instruction has no positive relation
to the offense of assault with intent to
Tape. In Myer v. People, 8 Hun 528
(1876), the nccused was charged with
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rape but convicted of assault with in-
tent to commit rape. At the trial, de-
fense counsel requested that the jury
be instructed that it “must find that
[the defendant] accomplished his pur-
pose in spite of the utmost reluctance
and resistance on her part.” The re-
quest was denied. In sustaining the
conviction, the appellate court said
(page 530):

“But in this case, although the
prisoner was indicted for rape, the
conviction was of an assault with in-
tent to commit rape, and for that
crime judgment was pronounced upon
him. The request related to a crime
of which the prisoner was not con-
victed; and even if the refusal would
have been clear error had the pris-
oner been convicted of rape, it is not
perceived that any error can be al-
leged when the conviction is of an
assault with an intent to commit rape.
The prisoner cannot be said to have
been legally injured in any degree
by such a refusal. The charge re-
quested would have been entirely in-
appropriate if the indictment had
been for an assault with intent. It
would in such a case have been gross
error to have said, that to find the
prisoner guilty, the jury must be
satisfied that he accomplished his
purpose in spite of the utmost reluc-
tance and resistance on the part of
the female assaulted. As we are con-
sidering a conviction and judgment
of assault with intent to commit rape
(which necessarily in this case, in-
volves an acquittal of the crime of
rape), we must confine ourselves to
such errors, if any were committed,
as can be said to have injuriously af-
fected the prisoner in respect to the
crime of which he was convicted,
without regard to those which af-
fected the ecrime of which he was
acquitted. If a prisoner who is in-
dicted for murder, be convicted of
assault and battery, he cannot allege
on error that the court erroneously
defined the crime of murder, or the
several degrees of manslaughter.”

We have already pointed out that a
conviction for assault with intent to
commit rape is proper, even though the
woman actually consents to the final



18 COURT OF MILITARY APPEALS

act. The offense is complete if there
is an assault and “at any moment dur-
ing the assault” the accused intends to
have carnal knowledge of the victim
against her will, and to use, for that
purpose, whatever force may be re-
quired. People v. Meichtry, 37 Cal2d
385, 231 P2d 847, 849. The offense
does not turn on exercise of utmost
resistance by the woman, and it would
be misleading to the court to inject that
issue into the case. See: State v.
Stewart, 109 Cal App2d 334, 240 P2d
704. The pivotal issue is, what is the
state of mind of the accused at the time
of the assault, not to what extent is
the woman resisting. The distinction
is forcefully emphasized by the Su-
preme Court of Idaho in State v. Neil,
13 Idaho 539, 90 P 860, 862:

“A large number of authorities are
cited by counsel for appellant, to the
effect that the state must show in
such cases that the female ‘showed
the utmost reluctance and used the
utmost resistance.” DeVoy v. State,
99 N.W. 455, 122 Wis. 148, To our
minds the trouble with a number of
these authorities is that they reverse
the order of the inquiry. They go
about inquiring into the kind, char-
acter, and nature of the fight put up
by the woman, rather than the nature
of the assault and evident and mani-
fest purpose and intent of the assail-
ant. For the purpose of reaching
the conclusions announced in some
of these cases, it is necessary to as-
sume that, in the first place, a man
has a right to approach a woman,
lay hold on her person, take indecent
liberties with her, and that, unless
she ‘kicks, bites, scratches, and
screams’ (People v. Morrison, 1
Parker Cr. R. [N.Y.] 625) to the
‘utmost of her power and ability,’
she will be deemed to have consented,
and indeed to have invited the fa-
miliarity. Such is neither justice,
law, nor sound reason. On the con-
trary, under the statute, a case might
arise where a conviction eould prop-
erly be had for assault with intent
to commit rape, and still no personal
encounter or contact have ever taken
place. In fact, many such cases are
reported. 23 Am. and Eng. Ency.

866, and notes; 1 McLain Cr. Law,
§ 463; 10 Ency. of Ev. 607, and cases
cited. In a prosecution on such a
charge as this it is essential that the
state prove every fact necessary to
constitute rape, except penetration.
What the assailant really meant to
do, however, and the manner in which
he meant to accomplish his purpose—
whether by persuasion, force, or fear
—is a question of fact, to be deter-
mined by the jury, and an appellate
court should not disturb their finding
simply because there is a conflict of
evidence, but only for a failure of
evidence on which to rest that finding
and verdict.”

Turning to the second request, the
accused argues that this instruction
sought, in essence, to present a defense
of mistake of fact. It is axiomatic that,
before a failure to instruct
on a defense may be alleged
as ground for error, the
evidence must show that
the defense was reasonably raised.
United States v. Sandoval, 4 USCMA
61, 15 CMR 61. We assume for the
purposes of this case that sufficient evi-
dence appears in the record from which
it may reasonably be inferred the ac-
cused believed that Tomobe consented
to his “proposition.” However, the
question still to be answered is whether
the instruction requested is legally cor-
rect. The accused stresses the similar-
ity of the requested instruction to that
in McQuirk v. State, 84 Ala 435, 4 So
775. In that case the accused was
charged with rape. The evidence
showed that the prosecutrix was weak-
minded. The defendant maintained
that he believed she had consented to
the act. He requested the following

Headnote 4
Headnote 5

instruction which was denied by the

trial judge:

“If the jury believe, from the evi-
dence, that the conduct of the pros-

ecutrix was such towards the defend- -
ant, at the time of the alleged rape, |
as to create in the mind of the de- |
fendant the honest and reasonable °
belief that she had consented, or was
willing for defendant to have connee- *
tion with her, they must acquit the -

defendant.”

On appeal the conviction was reversed

[16 CMR]
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pecause of the failure of the trial judge
to give the requested instruction.

It is immediately apparent that the
requested instruction in this case is
markedly different from that in Me-
Quirk. It fails to qualify the accused’s
belief by requiring that it be reason-
able and honest. See also: 44 Am Jur,
Rape, § 12, page 909; United States v.
Perruccio, 4 USCMA 28, 15 CMR 28.
This omission is substantial. The re-
quested instruction also assumes too
much. When consent is in issue, wheth-
er or not it was given is a question of
fact for the court. It, not the accused,
must determine whether the woman’s
conduct was such as to lead the accused
to believe she had consented to his acts.
The accused’s personal evaluation of the
circumstances is but one factor to be
considered by the court; it is not con-
clusive. There are other objectionable
elements in the request (See Manual
for Courts-Martial, United States, 1951,
paragraph 207), but we need not fur-
ther elaborate upon them. There may
be occasions when a request to instruct
is technically defective but still suffi-
ciently challenging in content to require
the law officer to instruct on the subject
matter in spite of the defect. United
States v. Phillips, 3 USCMA 137, 11
CMR 187; Freihage v. United States,
56 F2d 127 (CA9th Cir 1932). How-
ever, nothing in the instant request
suggested a material issue that was
pot adequately covered in the general
Instructions.

) The decision of the board of review
18 affirmed.

LATIMER, Judge (concurring in the
result) :

I concur in the result.

In holding that the law officer did
not err in failing to give accused’s see-
ond request for instrue-
tion, the author Judge
th seems to drift away from

€ rule previously announced in United
cfﬁ"é‘“’ V. Burden, 2 USCMA 547, 10
4 USés' and United States v. Phillips,
line fMA 137, 11 CMR }3'7. In that
instro cases we held that if a requested
s uction, even though inaccurate, was

clent to put the law officer on notice

Headnote 5

4t an issue was essential to a proper

finding, he erred if he did not submit
an appropriate and correct instruction.
The argument of the instant case seems
to be that if the instruction is not
legally correct, there is no duty on the
law officer to submit one covering the
issue involved.

I arrive at the same conclusion as
does the Chief Judge, but on the
grounds that if the issue is adequately
covered in other instructions it is not
necessary that the one submitted be
given, regardless of its legal accuracy
or inaccuracy. In this instance, the
evidence for the prosecution established
an assault with intent to rape. The
accused relied on a defense that the
victim agreed to the act for a consid-
eration of 500 yen. Considered in that
background the instructions covered the
field adequately. I would affirm, there-
fore, on that ground.

BrosMAN, Judge (concurring im part
and dissenting in part):

I agree with the author of the prin-
cipal opinion save as exceptions are
taken hereafter.

I

Judge Latimer is perhaps correct in
his criticism of the Chief Judge’'s too
heavy reliance on the possibility of in-
correctness of the second instruction
requested by the defense—although the
principal opinion certainly does not
ignore the point made by the former.
The test would seem to be whether the
requested instruction put the law officer
on notice to clarify or supplement some
part of his previous charge. Here the
evidence seems to me to have raised
reasonably the possibility that the ac-
cused believed the prosecutrix was ae-
ceding to his overtures. The principal
opinion suggests that such a belief, to
be effective, must be both reasonable
and honest. For this its author cites
United States v. Perruccio, 4 USCMA
28, 15 CMR 28, where an unreasonable
—and thus negligent—mistake of fact
was deemed no defense to a prosecution
for negligent homicide. On the other
hand, a mistake of fact may be negli-
gent and yet negate the intent or knowl-
edge required for conviction of certain
offenses. United States v Lampkins, 4
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USCMA 31, 15 CMR 31. Within which
category do rape and assault with in-
tent to commit rape fall?

Rape—Ilike unpremeditated murder—
has ordinarily been treated as requiring
only a general criminal in-

Headnote 6 tent. Thus, drunkenness,
even in excessive degree,

would probably not constitute a defense
to this crime—that is, as serving to
belie the accused’s necessary intent.
However, assault with intent to commit
rape would seem to occupy a quite dif-
ferent position—since the very designa-
tion of the offense indicates the require-
ment of a specific intent. Clearly, then,
drunkenness could operate to negate the
intent required for conviction of such
an assault. An wunreason-
able mistake of fact could
perhaps not serve to deny
eriminal liability for a consummated
rape. But could it negative the pre-
requisites for a finding of guilt of
assault with intent to commit rape—
just as an unreasonable mistake of fact
is said to destroy liability for larceny
by false pretenses? See United States
v. Rowan, 4 USCMA 430, 16 CMR 4.

The Chief Judge seeks to distinguish
rape from assault with intent to rape
as a step in his holding that certain
action by the law officer, which would
have prejudiced the accused in a rape
trial, could not have prejudiced him
under the present charge. My concern
is whether—as to the second requested
defense instruction—this distinction
operates in reverse?

III

Assault with intent to commit rape
demands proof of an assault on the
prosecutrix accompanied by an intent
to have unlawful sexual intercourse by
force and without her consent—a pur--
pose to overcome any resistance by
force. Manual for Courts-Martial,
United States, 1951, paragraph 213d (1)
(¢). If the woman consents to the
application of force to her body, there-
would presumably be no assault in the
first instance. Of course, if she had
consented to sexual intercourse—that
is, if her “will” favored such a result
—she would also ordinarily have con-
sented to that fondling which frequent-

Headnote 7
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ly precedes the act of coition. Thus,
acts like those before us here would not
partake of their usual character of a
battery. See Manual, supra, para-
graph 207a, page 371.

Ignorance or mistake of fact—if rea-
sonable—normally provides a defense to
an accused. Manual, paragraph 154a
(8). Ignorance of law usually consti-
tutes no excuse—although it may
negate the existence of the specific in-
tent required in certain offenses. Idem,
paragraph 154a(4). While consent in
some areas may be a matter of law—
cf. United States v. Wilcher, 4 USCMA
215, 15 CMR 215—1I1 would suppose that °
the type of consent with which we are
now dealing is “factual” in nature, and
that a mistake as to the woman's atti-
tude would constitute one of fact. Thus,
if the accused believed reasonably that
the Japanese girl here was consenting
to his proposals, he would be exoner-
ated, I should think, even from the
crime of assault. On the other hand,
an unreasonable mistake on his part
would not affect his liability for assault,
in violation of the Uniform Code, Arti- &
cle 128, 50 USC § 722. 15

But if an assault is to be found here
—on the theory there was neither con-
sent nor a reasonable mistake with re- =
gard thereto—does not the accused’'s |
mistake reenter the picture? One
possibility is that the trier of fact may
conclude that the girl did not consent,
and that no reasonable man would have &
thought she did, but that the accused— 3
because of drunkenness or some variety
of mild sexual complex which destroyed =
his realism—genuinely believed that =
she was acquiescent. His purpose sim-
ply was to enjoy sexual relations with
her under the circumstances presented &
to him. Those circumstances he unrea- =
sonably construed to amount to an in-
vitation on her part. However, he did
not intend coitus under any other cir- =
cumstances. This might be because &
(a) he did not desire intercourse with- 48
out full consent; or (b) because he was“
just not the sort of person who worries &
about hypothetical problems. S
accused fondles a woman against a back-"2
ground of the frame of mind just men- "¢
tioned, I would suppose him to be want- 4
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required for assault with intent to rape.
One may well lack an intention to over-
come resistance when nothing is present
which seems to suggest the possibility
of its presence.

It may be regarded as anomalous to
conclude that an accused may be exoner-
ated from guilt of assault with intent
to commit rape becauserof an unrea-
sonable mistake, whereas he could have
been convicted lawfully of rape had
penetration been effected under the
same misapprehension. It is to be
observed, however, that the anomaly is
no greater than that involved in hold-
ing that an assault with intent to mur-
der requires a specific intent to kill,
whereas the crime of murder may be
made out with a lesser intent. See
United States v. Woodson, 3 USCMA
372, 12 CMR 128. The fact of the
matter is that a specific intent is, by
definition, required for the present
finding. The evidence, in my view,
raised the possibility that a mistake of
fact on the accused’s part precluded
that intent.

Iv

Two possible questions remain for
consideration. The first has to do with
whether the substance of
the defense’s second re-
quested instruction—re-
jected by the law officer—was covered
adequately by other parts of his charge.
And the second relates to whether—
under the doctrine of United States v.
Baguex, 2 USCMA 306, 8 CMR 106—
we should affirm as to simple assault,
and return to the board of review for
reassessment of sentence. These will
be considered in the order mentioned.

Regardless of whether the offered—
and denied—instruction was entirely
accurate in phrasing, it is manifest that
the law officer was put on notice to see
to it that the court-martial was in-
structed correctly on mistake of fact.

Headnote 5

Thus, I agree with Judge Latimer that
a request for such a charge was dis-
tinctly made. I disagree with both
him and the Chief Judge, however, in
their view that “nothing in the instant
request suggested a material issue that
was not adequately covered in the gen-
eral instructions.” 1 have earlier sug-
gested the materiality of the issue of
mistake of fact; and an evaluation of
the instructional total convinces me that
this issue was not covered therein with
that degree of explication to which the
accused was entitled. I am as unfriend-
ly as the next judge toward the fault
of overinstruction, and as unwilling as
any to place unnecessary instructional
burdens on the back of the law officer.
However, none can be more anxious
than I for assurance that relevant is-
sues are pointed up to the court-martial
in a clear and comprehensible manner.
I have frequently suggested elsewhere
that, when reasonably raised by the evi-
dence and requested, I believe that a
criminal defendant is entitled to have
his theory of the case put to the court
in sharp and unmistakable terms. I do
not think this was done here.

It follows from what has been said
that, as to mere assault, the accused is
not entitled to an instruec-
tion on mistake of fact,
unless the possibility of
a reasonable mistake was raised by the
evidence. On the other hand, as to
assault with intent to rape, he is so
entitled regardless of reasonableness.
It is not necessary that I determine
the question of reasonableness here, for
I am not at all disposed to affirm as to
assault and return to the board of re-
view. Although this course is open to
us, we are not required to follow it.
United States v. Baguex, supra,

v

I would reverse the decision of the
board of review and order a rehearing.

Headnote 8



